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Auguft Terrjﬂ, 1790.

THE UNiTED STATES verfus LA VENGEANCE.

RROR from the Circuit Court for the diftriét of New

York. It appeared on the return of the record, that La
Vengeance, a French privateer, had captured and carried into
New York, a Spanifp thip, called La Princeffade Afturias;
and that thereupon Don Diego Pintards, the owner of the
prize, filed a Libel in the Diftriét Court, complaining of the
capture ; alledging that Za Pengeance was illegally fitted out
within the United States; and praying reflitution and damages:
but on a claim, exhibited in behalf of the owners. of the pri-
vateer, the Diftri& Court difmifled the Libel with cofts ; and,
upon appeal to the Circuit Court, that decree was aflirmed.

N/
17490.

The fate of Pintardo’s Libel determined, likewile, the fate -

of an information filed ex offcio, by the Diftrict Attorney,
claiming the privateer as a forfeture, upon the fame allega-
tion, that the had been illegally armed and equipped in the
United States, in violation of the at of Congrefs: and in both
thefe decifions the parties acquiefced. )

But a third proceeding had been inftituted againft the pri-
vateer, in which the Diftri& Attorney filed, ex officio, an in-
formation, ftating « that Agquila Giles, Marfhal of the faid
diftriéy had (cized to the ufe of the United States, as forfeited,
a certain fchooner, or veflel, called La Vengeance, with her
tackle, apparel, and furniture; the property of fome perfon,
or perfons, to the faid "Attorney unknown; for that certain
cannons, mufkets, and gun-powder, to wit, 2 cannon, 20
mulkets, and 50 boxes of gun-powder, were between the
- Vor. IlL, Qgq -
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22d of May, 1794, and the 22d of May, 1795,% exported in
the [aid [thaoner, or veffely from the faid United States, to wit,

[rom Sandy- Hook, in the flate of New [erfey (that is to fay,

from the city of New Yor# in the New Yor# diftriét) o a fo-
reign country, to wit, to Port-de-Paix, in the ifland of St,
Dimingo, in the Weft-Indies, contrary to the prohibitions of.
the a&k, in fuch cafe made and provided,” &c.: And praying
judgment of forfeiture accordingly. A claim was filed on be-
half of the owners of the privateer, denying the exportation of
cannon or mufkets; and alledging that the gun-powder confti-
tute.h part of the equipment of the Semillante, a frigate belong-
ing to the Republic of France,and had been taken from herand
put on board the privatecr, to be carried to Port-de-Paix, by
order of the proper officer of the faid Republic. It was, alfo,
alledged, that the fchooner, after her arrival at' Port-de- Paix,
was bona fide fuld to one Fagues Rouge, a citizen of the French
Repunlic, in whofc behalf the claim was inftituted. .

After argument, the DisTRICT JUDGE decreed, that the
fchooner fhould be forfeited ; but, upon appeal to the Circuit
Court, the decree was raverfed, and Judge CHACE certified
that the judgment of reverfal was founded on the following
fults :—< 1{t. That from 18 to 20 mufkets, were carried in the
(2id fchooner La Vengeance in the month of March or April,
1795, from the United States of America, to a foreign coun-
try, to wit, to Pert-de-Paix, in the Weft Indies: But that
fuch mufkets were the private property of French paflengers
on board of the faid fchooner, carried out for their own ufe,
and not by way of merchandize.”’—a2d. « T'hat upwards of 40
boxes of gun-powder were carried at the fame time, from the
faid United States, in the faid {chooner to Port-de-Paix, afore-
faid : But’that fuch gun-powder was taken from on board the
Semilliante frigate, lying in the harbour of New York, was 4
part of her equipment, did not appear-ever to have been land-
ed in the faid United States, was carried out for the ule of
the French Republic, was deliverzd to the commander in
chief at Port-de-Paix—and was not exported by way of trade

r merchandize.”

From this judgment of the Circuit Court, a writ of error
was brought on bebalf of the United States, the general errors
were affigned, and the Defendnat in error pleaded in nullo ¢/
erratum. The iflue was argued on the roth of August, by
Lee, Attorney General of the United States, for the Plaintiff

. in

* The information was fonnded on the a& of Congrefs, paffed the 224
“May, 1793, prohibiting for-one yedrenfuiag; the expeoituiion of nrms
and ammuaition, : T
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in error, and by Du  Poncean, for the Defendant:#* but no-

exception was taken, by the former,'in refetence to the merits
of the caufe. - . - | 3

Lee, Attorney General :—There are two grounds on which
" this writ of error is to be fupported —1ft. That it is a crimi-

nal caufe ; and, therefore, it thould never have been removed to*-

the Circuit Court, the judgment of the Diftrit Court being fi-
. nalin criminal caufes : "And 2d. That evenif it could be confi-
dered as a civil fuit, it is not a {uit of Admiralty and Maritime

jurifdi@ion ; and, therefore, the Circuit Court thould have re- -

manded it to be tried by a jury in the Diftri& Court.

" 1ft. Point. All caufes are either civil or criminal; and this
is a criminal caufe, as well on account of the manner of pro-
fecutiony as on account of the matter charged. Thus, Informa-

tions are a proceeding at common law, and claffed with cri- |

minal profecutions, 4 Bl Com. 303 ; and the a& of Congrefs
which was framed to proté&t the United States, at a critical
moment, from a ferious injury, infliéts for, the offence of vio-
lating its provifions, a forfeiture “of the veflel employed in
exporting arms or ammunition, and a fine of 1000 dollars. It
is true; that it may be confidered, ‘in part, asa proceeding in
rem ; but fhll it is a criminal proceeding. There are but two
kinds-of information known in England, onein the Exchequer
touching matters of Revenue, the other in the King’s Beénch,
touching the punithiment of mifdemeanors. 3 BL Com. 262.
Now, the revenue of the United States is not at all concerned
in this cafe ; nor would the Court of Exchequer take cogni-
zance of a fimilar cafe in England. If; therefore, the Uni-
tzd States do not claim La Vengeance for debt, nor as a mere
exercife of arbitrary will, but 'on account of fome offence,
fome crime, that has been committed; it follows, of courfe,
that the procefs ufed to enforce the claim, muft, under any de-.
nomination, be, in fa&, a criminal procefs; and, in all crimi-
nal caufes, whether the trial is by a jury, or otherwife, the
judgment of the Diftriék Court is final.  Though penal fuits
have fometimes been conftrued civil actions ; it has only been
done where individuals have been concerned, and, in ene
inftance, to admit the teftimony of a Quaker, on affirmation;
but none of the exceptions to the general rule- will reach the
prefent cafe. 1 Wulls 125. 9 Stra. 1227. Cowp. 382.
2d. Point, The gth fetion of the judicial a&t declares, that
’ : i <« the

#* The cafe having been epened, and fome general principles flated:
by the Attorney Geuyeral on a preceding day, tle Court were led to fup-
pofe that he did not, mean to enter inro; any. fartber difcaffion, and,
declared an opinion j but being afterwarde informed, thar, onaccount
of the importance of the fubject, a further asgument was expected,y
they gave this opportunity 7 7 )
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1795, “the trials of iffues in_fa@, in the Diftrit-Courts, in all-
A caufes, except ¢ivil caufes of Admiralty and Maritime' jurif-:
di&ion, fhall be by jury.” Lf there are crii‘nin'al_‘caufg: of .
Admiralty and Maritime jurifdiction they would not be
within the exception, and.muft be tried by jury. - But .this
criticifm is not infifted uponj fince the prefent cafe..can-
rot, in any fenfe, be deemed a civil fuit. of Admiralty
and Maritime jurifdiétion. The principles regulating Ad-
miraty and Maritime jurifdiétion in this country, muft be
fuch as were confiftent. with the common Jaw of En-
gland, at the perivd of the revolution, How, then, would
a fimsilar cafe be confidered in England? Blackflone fays, « all
« admiralty-caufes muft be caufes arifing whelly upon the fca,
“and rot within the precinéts of any county””, 3 BL Com.
106. And Cobe had previoully remarked, ¢ that altum mare
is out. of the jurifdiétion of the common law, and within the.
jutifdiion of the Lord Admiral.” Now, the offence here
chargcd is that of exporting arms and ammunition out aftb,el
Unjted States to Port-de-Faix. ‘The a& itfelf, indeed, with-
‘out the intervention of the ftatute, would, doubticfs, have
been lawfu) ; byt an a& of exportation, from the force of the
term, muft be commenced here; and if done part on landy
and part on fca, the authorities decide, that the admiralty
cannot claim the jurifdi€tion. It is not made criminal to re-.
‘ceive arms and ammwunition at {ea, but to export them from
the United States, within which the offenfive 2& muft,
therefore, originate. 1fy then, this is nof.a caufe of Admiralty’
and Maritime jurifdiétion; though it fhould be allowed to
be a civil caufe, fiill the trial ought to have been by jury.
It may be proper to add, that the act of Congrefs ( /22, 4.) ex~
“prefsly adopts in this cafe, the mode of profecuting to recover.
the forfeitures and penpalties incurred under the a& for more ef-+
ectually colleéi g the tnpoft. &c. (pafed the 4th of Auguft, 1790,
~ f-67.) which declares that on filing a claim « the court fhall
proceed tohear and determine the caufe according to law :” but.
there is nothinyg in this provifion, that can be conftrued to ex-~
clude a jury trial; any more than in the form of a commiflion
of Uyer and Terminer, which empowers the Judges “to hear
and determine,”” and yet they always hear and determine, asto.
the fadls, through the medium of a jury ; nor does the mere in-
ftitutton of a new modc of proceeding neceffarily refcind and
annul, every pre-exifting procefs applicable to the fame fubje.
If, upon the whole, thzre has been a mis-trial, and a reprefenta-
tion fhould be prefented to the proper department, the forfeiture
would not be allowed to enrich the Treafury; buc as a judicial
queftion, it is wore proper that the error fhould be judicially
corrected, The Circuit Court ought to have remanded the
\ . caufe -
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'h",‘c"au(e to the Dif’cri@c Court, takenin either of the views it ex-’
“hibits: if it was a'criminal caufe, friétly fpeaking, it ought to”

have been remanded, becaufe it had not.been tried by a jury,
. and becaufe the judgment of the Diftriét Court is, in fuch cafe,
. definitive :—if it was a civil fuit, but not of Admiralty or Ma-.
ritime jurifdition, it ought to have been remanded, becaufe, in
fuch cafe, the ifiue had not been tried by jury:—And in either
cafe, whether criminal or civil, this court has a fuperintending

and efficient controul over the judgments and decrees of the

* Circuit Couit. ‘
T ue CHIEF JusTICE informéd the oppofite counfel, that

. as the court did not fee! any reafon to change the opinion,

which they had formed upon opening the caufe, they would dif-
penfe with any further argument; and on the 11th of Auguf?,
he pronounced the following judgment. )

By tHE CourT, Weare perfeltly fatisfied upon the two
points thathave been agitated in this caufe. In the firft place,

we think, that it is a caufe of Admiralty and Maritime Jurif-.
di&ion. The exportation of arms and ammunition is, fimply, -

the offence ; and exportation is. entirely a water tranfaction.

It appears, indeed, on the face of the libel, to have commenced

at Sandy Hook; which,'_,ce'rtainly, muft have been upon the
water. In the next plice, we are unanimoufly of opinion, that
it is a civil caufe: It is a procefs of the nature of alibel in
rem ; and does not, in any degree, touch the perfon of the of-
Aender. ' o

In this view of thé fubjed, it follows, of courfe, that no ju-
ry was neceflary, as it was acivil caufe; and that the appeal to
the Circuit Court was regular, as it was a caufe of Admiralty
and Maritime jurifdition.— Thercfore, .
~ Let the decree of the Circuit, Court beaffirmed with coffs.

But on opening the court the next day, THE CHIEF jUS-
TICE dire&ed the words € with cofts” to be ftruck out of the
entry, as there appeared to have been fome caufé for the profe-
cution. He obferved, however, that, in doing this, the Court
did not mean to be underftood, as, at all, deciding the queftion,
whether, inany cafe, they could award cofts againft the United
States 5 but left it entirely open for future difcuflion.



